U.S. Department of Justice
Washington, D.C. 20530

< Immigration Litigation Bulletin <

Vol. 12, Nos. 9-10 September-October 2008
LITIGATION HIGHLIGHTS A AG Vacates And Remands To BIA Matter of A-T-
BIA to determine operation of the past persecution presumption
H Asylum

» Asylum denied to Pakistani
national for lack of corroboration (1st
Cir.) 8

» An alien subject to a final order of
removal who wishes to file a succes-
sive asylum application must do so in
conjunction with a motion to reopen
(2d Cir.) 9

» Discretionary denial of asylum due
to a sham marriage upheld (7th Cir.)
12

» Young men in El Salvador resisting
gang violence do not constitute a par-
ticular social group (9th Cir.) 16

B Crimes

»Aliens’ second state-law convic-
tions for simple controlled substance
possession offenses constituted ag-
gravated felony convictions (7th Cir.)
11

B Jurisdiction

P District court lacked jurisdiction to
review denial of HRIFA application
(11th Cir.) 18

» Court lacks jurisdiction over
discretionary denial of motion to
reopen based on ineffective
assistance of counsel (7th Cir.) 13

B Visas—Adjustment

P Visa petition not approvable when
filed (4th Cir.) 10

Inside

4 Further review pending

5  Asylum confidentiality

8 Summaries of court decisions
20 Inside OIL

in cases of past FGM

On September 22, 2008, in
Matter of A-T-, 24 I&N Dec. 617 (A.G.
2008), the Attorney General directed
the Board of Immigration Appeals to
refer to the Attorney General for con-
sideration the Board’s published
decision, and unpublished denial of
reconsideration, in Matter of A-T-, 24
I&N Dec. 296 (BIA 2007), in which
the Board held that a woman who
experienced past FGM as a child and
claimed to fear a future family-
arranged arranged marriage was not
eligible for withholding of removal,
because she did not establish a
clear probability of future persecu-
tion. See Matter of A-T-, 24 I&N Dec.
617 (A.G. 2008). The Attorney Gen-
eral vacated the Board’s decisions
and remanded to consider several
questions regarding the woman’s
eligiblity for withholding of removal

in light of her past FGM, operation of
the presumption, and assertion that
having had FGM as a child she
should be entitled to a presumption
of future persecution as an adult
consisting of an arranged marriage,
which the Department of Homeland
Security must rebut.

Prior to the order vacating and
remanding Matter of A-T-, several
senators wrote a bi-partisan letter
asking the Attorney General to re-
view the decision. Also, the Second
Circuit earlier this year rejected a
portion the decision in Matter of A-T-
which holds that FGM is a one one-
time event that cannot be repeated
and that the procedure automati-
cally rebuts any presumption of fu-
ture persecution in the form of FGM.

(Continued on page 2)

Government Seeks Rehearing En Banc In VWP Case

Calling it a “case of exceptional
importance,” the government on
October 15, filed a petition for re-
hearing en banc in Bayo v. Chertoff,
535 F.3d 749 (7th Cir. 2008), where
a panel of the Seventh Circuit held
that an alien who enters the United
States under the Visa Waiver Pro-
gram (VWP) is entitled to a hearing to
determine whether the waiver of his
constitutional rights under that pro-
gram had been knowing and voluntary.

“The panel’s decision rewrites
the terms of the VWP and eviscer-
ates the bargain at the heart of the
program: streamlined entry in ex-

change for streamlined removal, if
necessary,” claims the government.

The petitioner in the case, Mo-
hammed Bayo, a citizen of Guinea,
entered the United States fraudulently
using a stolen Belgian passport. He
had no intention of departing within
the allotted 90-day period under the
VWP. Instead he settled in Indianapo-
lis and eventually married a United
States citizen. Based on that mar-
riage, in 2006 Bayo applied for adjust-
ment of status. When ICE investiga-
tors learned that he had entered the
United States using a stolen Belgian

(Continued on page 3)
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See Bah v. Mukasey, 529 F.3d 99,
103 (2d Cir. 2008). The Attorney Gen-
eral’'s order vacating and remanding
Matter of A-T- vitiates review petitions
pending in the Fourth Circuit in that
case. OIL attorneys should assess
their cases to determine if they have
any review petitions affected by the
vacatur and remand of Matter of A-T-.

The Board’s Decision In Matter of A-T-

Matter of A-T- involves a woman
from Mali who applied for withholding
of removal, which requires her to
prove that her life or freedom would
be threatened on account of her race,
religion, nationality, membership in a
particular social group, or political
opinion should she be returned to her
home country. See 8 U.S.C. §1231(b)
(3). Regulations provide that this
requires the applicant to prove that
she is more likely than not to be sub-
ject future persecution on account of
one of the qualifying grounds. 8
C.F.R. § 1208.16. Regulations also
provide that if an alien establishes
past persecution on account of a
qualifying ground, it “shall be pre-
sumed that the [alien's] life or free-
dom would be threatened in the fu-
ture in the country of removal on the
basis of the original claim.” 8 C.F.R. §
1208.16(b)(1)(i) (emphasis added).
The burden of proof then shifts to the
Department of Homeland Security to
rebut the presumption of future per-
secution, either by showing a
“fundamental change in circum-
stances such that the applicant's life
or freedom would not be threatened
on account of any of the five
[protected] grounds” or that the appli-
cant reasonably could “avoid a future
threat to his or her life or freedom by
relocating to another part of the pro-
posed country of removal.” Id. §§
1208.16(b)()(i)(A)-(B), (ii). If, how-
ever, the “applicant's fear of future
threat to life or freedom is unrelated
to the past persecution,” he or she
“bears the burden of establishing
that it is more likely than not that he
or she would suffer [the future] harm

[to life or freedom that he or she
fears].” Id. § 1208.16(b)(1)(B)(iii)
(emphasis added). The language
providing that the presumption ap-
plies “on the basis of the original
claim” and putting the burden on the
alien if the asserted
future persecution is
“unrelated to the
past persecution”
was added to the
regulations in 2000.
The Department
explained that this
language preserves
the Board’s decision
in Matter of N-M-A-,
22 I1&N Dec. 312
(BIA 1998). See Asy-
lum Procedures, 65

Fed. Reg. 76’121,—been ..

76,127 (Dec. 6, 2000). In Matter of
N-M-A-. the Board explained that the
past-persecution presumption is
based on the logical assumption that
a persecutor, once having shown an
interest in persecuting an alien on
account of a protected ground, may
persecute the alien in the future on
that same ground, should the alien
again come within the persecutor’s
reach. Id. at 318. In adding the new
limiting language to the regulations,
the Department further explained
that this language specifies that the
past-persecution presumption ap-
plies “only to a fear of harm based
on facts that give rise to the original
persecution,” or put another way,
“only to a fear of future persecution
based on the original persecution
and not to a fear of persecution from
a new source unrelated to the past
persecution.” Asylum Procedures, 65
Fed. Reg. at 76,121.

Under this statutory and regula-
tory scheme A-T- applied for with-
holding of removal asserting that
she experienced past persecution
consisting of FGM as a young girl
which she could not recall, and she
feared that if she returned to Mali,
was married, and had a daughter,
the daughter would be subject to
FGM. A-T- also claimed that it was

The Board reasoned that
FGM is the type of harm
that generally occurs only
once, and thus the past
infliction of FGM was by
itself a “fundamental
change in circumstances”
that rebutted the regula-
tory presumption of fu-
ture persecution.

her father’'s wish that she marry her
first cousin and that if she refused,
her father might harm her mother.

In Matter of A-T-, 24 I&N Dec.
296 (BIA 2007), the Board affirmed
the immigration judge’s determina-
tion that A-T- failed to establish eligi-
bility for withholding of removal. The
Board distinguished A-T-'s case from

— \]atter of Kasinga, 21

I&N Dec. 537 (BIA
1996), in which the
Board granted asylum to
a woman who had never
experienced FGM and
feared future FGM by
her tribe, on the theory
that FGM constitutes
persecution to over-
come “sexual character-
istics of young women of
the tribe who have not
. subjected to

the practice,” and in
Kasinga’s case would be inflicted on
account of her membership in a so-
cial group consisting of her tribe.
The Board distinguished A-T-'s case
from Kasinga by reasoning that even
assuming A-T- were to establish she
was a member of a particular social
group that suffered past persecu-
tion, there was no chance that she
would be persecuted in the future by
that procedure. The Board reasoned
that FGM is the type of harm that
generally occurs only once, and thus
the past infliction of FGM was by
itself a “fundamental change in cir-
cumstances” that rebutted the regu-
latory presumption of future persecu-
tion. The Board also held that A-T-
could not establish eligibility for with-
holding of removal based on a theory
that the past FGM should be treated
as ongoing persecution amounting to
future persecution in Mali upon her
return. In so doing, the Board de-
clined to extend a unique theory of
ongoing persecution the Board cre-
ated for the unique statutory context
of forced sterilization claims outside
that context. The Board concluded
that A-T-'s fear of future FGM of any
daughter she might have was too
speculative to qualify for withholding
of removal Finally, the Board deter-
(Continued on page 3)
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(Continued from page 2)

mined that A-T- failed to prove eligi-
bility for withholding based on her
assertion of future persecution con-
sisting of an arranged marriage to
her first cousin, because (1) she did
not show a clear probability that she
would be forced into the marriage
against her will or would be perse-
cuted for rejecting the marriage, and
(2) was not entitled to the regulatory
presumption of a clear probability of
future persecution consisting of the
arranged marriage, because the
past FGM she experienced was unre-
lated to her the claim of future ar-
ranged marriage. In an unpublished
order, the Board subsequently de-
nied a motion to reconsider assert-
ing new social group formulations as
the motive for the past FGM and
future arranged marriage.

Attorney General’s Reasons For
Vacating And Remanding

The Attorney General vacated
Matter of A-T- and remanded for fur-
ther consideration. The Attorney
General found the Board’s decision
flawed to the extent that it ruled that

a woman who has previously been
subjected to FGM has no basis to
fear future persecution consisting of
that procedure, because her genita-
lia have already been mutilated, so
that the past act of FGM is a
“fundamental change in circum-
stances” that rebuts any presump-
tion of future persecution. First, the
Attorney General concluded that this
ruling is based on a false factual
premise that FGM is a “one-time” act
that cannot be repeated on the
same woman, citing several circuit
court cases concluding, based on
the records before them that FGM
can be repeated.

Second, the Attorney General
concluded that the Board was wrong
to focus on whether the presumption
of future persecution that is trig-
gered by a finding of past persecu-
tion is limited to the same form of
persecution — namely FGM — that
was experienced in the past. The
Attorney General quoted the regula-
tory language stating that the pre-
sumption of future persecution ap-
plies on the basis of the original
claim, and concluded that this lan-

guage refers to past and future per-
secution on account of the same
statutory motive, not necessarily the
same forms of persecution. The At-
torney General described the original
claim as past persecution (FGM) on
account of an unspecified particular
social group, and remanded the case
to the Board to determine the follow-
ing questions: (1) whether A-T- is
entitled to the presumption of future
persecution because she has estab-
lished past persecution on account
of membership in a particular social
group; (2) what effect, if any, the
regulatory provision putting the bur-
den on an alien to prove a clear
probability of future persecution that
is “unrelated” to the past persecu-
tion has in this case; and (3) if the
past persecution presumption ap-
plies, whether the Department of
Homeland Security can rebut the
presumption. The Attorney General
also stated that he was not address-
ing that aspect of the Board’s deci-
sion declining to extend its unique
“ongoing persecution” theory in past
forced sterilization cases to cases
outside that statutory context.

Contact: Margaret Perry, OIL
® 202-616-9310

Rehearing sought in VWP case

(Continued from page 1)

passport they arrested him. Bayo
admitted that he was in the country
illegally and handed over the Belgian
passport. DHS administratively or-
dered his removal. Bayo then filed a
petition for review.

Bayo claimed that he could not
understand the VWP waiver because
it was in English and he speaks only
French. He also claimed that he had
not completed high school, had not
traveled internationally, and did not
consult with an attorney before sign-
ing the waiver. A panel of the Sev-
enth Circuit granted Bayo's petition
holding that “waivers of rights under
the VWP must be “knowing and vol-
untary.” The court relied on Boume-
diene v. Bush, 128 S. Ct. 2229
(2008) - a case involving whether
aliens detained by the United States

in Cuba have habeas rights - for its
conclusion that “Bayo, as an alien
technically outside the country’s bor-
der when he submitted his waiver to
border agents,
joyed some constitu-
tional protections
against arbitrary gov-
ernment action.”

In its petition for
rehearing , the govern-
ment contends that “if
left standing, the
panel’s decision will
have significant practi-

-

“The panel’s decision
“threatens national
security, in that - as
Congress recognized
when designing the
program - an expe-
dited removal proce-
dure for VWP visitors

is necessary.”

a removal proceeding, it would over-
load the system, particularly given
that (as this Court well knows),
agency proceedings are often only
the first step in a long march through
the federal court system.”

Additionally, the gov-
ernment contends that
the panel’s decision
“threatens national secu-
rity, in that - as Congress
recognized when design-
ing the program - an ex-
pedited removal proce-
dure for VWP visitors is
necessary given that they
are not subjected to the
prescreening that accom-

cal CONSEQUENCES. panies aliens requesting

Millions of people enter the United
States each year under the VWP,
and if even a small percentage of
those visitors claimed they did not
understand the form they signed
and asserted a constitutional right to

visas to enter the United States.”
By Francesco Isgro, OIL

Contact: W. Manning Evans, OIL
® 202-616-2186
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FURTHER REVIEW PENDING: Update on Cases & Issues

Asylum — Persecutor Bar

On November 5 2008, the Su-
preme Court heard oral arguments
in Negusie v. Gonzales, 231 Fed.
Appx. 325, No. 06-60193 (5th Cir.
May 15, 2007) (per curiam), cert.
granted sub nom. Negusie v. Mu-
kasey, No. 07-499, 2008 WL
695623 (U.S. Mar. 17, 2008). The
question presented is: Does
"persecutor exception" prohibit
granting asylum to, and withholding
of removal of a refugee who is com-
pelled against his will by credible
threats of death or torture to assist
or participate in acts of persecu-
tion?

Contact: Keith McManus, OIL
® 202-514-3567

GMC - Family Unity Waiver

On October 9, 2008, the Ninth
circuit granted the government’s
petition for en banc rehearing in
Sanchez v. Mukasey, 521 F.3d
1106 (9th Cir. 2008), on the issue
of whether the “family unity” alien-
smuggling waiver of inadmissibility
under 8 U.S.C. § 1182(d)(11) may
also be applied to waive the good
moral character requirement for
cancellation of removal, where the
alien would otherwise be barred
from cancellation because of alien
smuggling involving a spouse, child
or parent.

Contact: Manuel Palau, OIL
® 202-616-9027

Coercive Family Planning
Spouses — Lin/S-L-L- Issue

On May 28, 2008, the Third
Circuit submitted Lin-Zheng v. Attor-
ney General of the U.S., No. 07-
2135, without oral argument to the
en banc court. Prior to the Attorney
General's decision in Matter of J-S-,
24 1&N Dec. 540 (A.G. 2008), the
court had sua sponte ordered en
banc hearing based on the issue of
whether spouses of those subjected

to forced sterilization or other family
planning practices in China should
be entitled to eligibility as refugees
under 8 U.S.C. § 1101(a)(42)(B) for
purposes of asylum, specifically in-
cluding whether the court should
adopt the reasoning of the Second
Circuit in Lin v. U.S. Dept. of Justice,
494 F.3d 296 (2d Cir. 2007), which
conflicts with Chen v. Attorney Gen-
eral of the U.S., 491 F.3d 100 (3d
Cir. 2007).

Contacts: Thomas Dupree, DAAG,
® 202-353-8679

Song Park, OIL

® 202-616-2189

Removal — Blake issue

The en banc Ninth Circuit heard
oral argument March 25, 2008 in
Abebe v. Gonzales, 493 F.3d 1092
(9th Cir. 2007), reh’g en banc
granted sub nom. Abebe v. Mu-
kasey, 514 F.3d 909 (2008) (also
ordering that the panel decision can-
not be cited as a precedent). The
issue is whether an alien who is
charged with deportability on a
ground that does not have a compa-
rable ground of inadmissibility is
ineligible for § 212(c) relief. The BIA
had held that the agency's long-
standing “statutory counterpart”
rule, as applied in Matter of Blake,
23 I&N Dec. 722 (BIA 2005), ren-
dered petitioner ineligible for § 212
(c) relief because there is no statu-
tory counterpart in INA § 212(a) to
the sexual abuse of a minor ground
of deportability.

Contact: Jennifer Levings, OIL
@ 2026169707

Jurisdiction- Denial of Continuance

On June 26, 2008, the court
granted petitioner’'s petition for re-
hearing en banc in Potdar v. Gonza-
les, __F.3d__, 2007 WL 2938378
(7th Cir. Oct. 10, 2007) (Ripple,
Manion, Kanne) (per curiam), where
the Seventh Circuit had held that
petitioner’'s motion to reopen, based

upon pending adjustment and legali-
zation applications filed with the DHS
was effectively a continuance motion,
and the court accordingly dismissed
the petition for lack of jurisdiction to
review decisions on such motions. The
government had acquiesced to the en
banc petition. The court limited re-
hearing on the issue of whether it had
jurisdiction to review a denial of a mo-
tion to reopen under Subhan v.
Ashcroft, 383 F.3d 591 (7th Cir.
2004).

Contact: Melissa Neiman-Kelting, OIL
2 202-616-2967

VWP — Waiver, Due Process

On October 15, 2008, the gov-
ernment filed a petition for rehearing
en banc in Bayo v. Chertoff, 535 F.3d
749 (7th Cir. 2008). The question
presented is whether a waiver of the
right to contest removal proceedings
under the Visa Waiver Program is valid
only if entered into knowingly and vol-
untarily, and is the alien entitled to a
hearing on whether the waiver was
knowing and voluntary?

Contact: W. Manning Evans, OIL
® 202-616-2186

Fourth Amendment
Exclusionary Rule

On October 22, 2008, the gov-
ernment filed a petition for rehearing
en banc in Lopez-Rodriguez v. Mu-
kasey, 536 F.3d 1012 (9th Cir. 2008).
The question presented is: Must the
exclusionary rule be applied in re-
moval proceedings if the agents com-
mitted violations of the 4th Amend-
ment deliberately or by conduct that a
reasonable person should have known
would violate the Constitution?

Contact: Andrew MacLachlan, OIL
® 2025149718
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Asylum Confidentiality: Disclosure of asylum related

information to unauthorized third parties

This article discusses the courts of
appeals’ treatment of possible viola-
tions of regulations barring the gov-
ernment from disclosing to unau-
thorized third parties information
contained in or pertaining to an asy-
lum application.

Regulatory Background And
USCIS Fact Sheet Interpreting The
Regulations

The pertinent regulations con-
cerning when asylum-related-
information can be disclosed to a
third party are set forth at 8 C.F.R.
8§ 208.6 and 1208.6. Both regula-
tions state that “[ilnformation con-
tained in or pertaining to” an asylum
application, credible fear interview,
or records of any reasonable fear
determination shall not be dis-
closed. The Asylum Division in the
Office of Refugee, Asylum, and Inter-
national Operations, U.S. Citizenship
and Immigration Services (“USCIS”)
has produced an internal agency
memorandum interpreting the op-
eration of the regulations. See US-
CIS Fact Sheet on the Federal Regu-
lations Protecting the Confidentiality
of Asylum Applicants (“Fact Sheet
on the Confidentiality Regulations”
available at http://www.uscis.gov/
files/ pressrelease/
FactSheetConf061505.pdf. Accord-
ing to the Fact Sheet on the Confi-
dentiality Regulations, the regula-
tion at 8 C.F.R § 208.6 applies only
to the custodians of asylum-related-
information in USCIS. This regula-
tion does not apply to non-USCIS
custodians of asylum-related- infor-
mation. See Fact Sheet on the Con-
fidentiality Regulations, question no.
5 and answer. The regulation at 8
C.F.R. § 1208.6 applies to the Ex-
ecutive Office of Immigration Re-
view. The Fact Sheet advises that
asylum-related-information may be
disclosed within the Department of
Homeland Security (“DHS”) to Cus-
toms and Border Patrol and Immi-
gration and Customs and Enforce-
ment without violating the regula-

tions, as these divisions are within
DHS and therefore are not third par-
ties.

There are exceptions in the
regulations that permit disclosure
outside of the traditional custodians
of asylum-related-information. The

asylum applicant may, m———————  h €

by written consent,
permit disclosure. 8
C.F.R. 8§ 208.6(a),
1208.6(a). The Attor-
ney General may exer-
cise his discretion and
allow for a disclosure
to occur. Id. In 2002,
the Attorney General
authorized the disclo-
sure of asylum-related
- information to the
Office of Refugee Re-
settlement of the De-

There are excep-
tions in the regu-
lations that permit
disclosure outside
of the traditional
custodians of
asylum-related
information.

cation must be disclosed to an unau-
thorized third party. Second, the
disclosed information must allow for
the third party to know that either:
(1) the applicant has applied for asy-
lum, or (2) give rise to a reasonable
inference that the applicant has ap-
plied for asylum. See Fact Sheet on
Confidentiality
Regulations at 4-5,
question no. 4 and
answer.

Discussion

The Second,
Fourth, and Eighth
Circuits are the only
courts to date that
have issued published
decisions addressing
an asserted breach of
the asylum confidenti-

partment  of  Hea th  — — e — ality regulations. See

and Human Services. See Fact
Sheet on the Confidentiality Regula-
tions at 6-7, question no. 14 and
answer. Additionally, asylum-related
-information may be disclosed to
government officials or contractors
having a need to examine the infor-
mation in connection for an explicit
purpose that is stated under the
regulations, such as adjudicating an
asylum application. 8 C.F.R. §8§
208.6(c)(1), 1208.6(c)(1). Finally, a
disclosure is permitted to any Fed-
eral, State, or local court in the
United States considering a legal
action arising from the adjudication
of an asylum application. 8 C.F.R.
88§ 208.6(c)(2), 1208.6(c)(2). DHS
is also under an obligation to ensure
that any asylum-related-information
that is transmitted to an office of the
Department of State in another
country remains confidential. 8
C.F.R. §8§ 208.6(b), 1208.6(b).

The Asylum Division advises in
its Fact Sheet on the Confidentiality
Regulations that there is a breach of
the regulations when two events
occur. First, information contained
in or pertaining to the asylum appli-

Anim v. Mukasey, 535 F.3d 243 (4th
Cir. 2008); Rafiyev v. Mukasey, 536
F.3d 853 (8th Cir. 2008); Che v. Mu-
kasey, 532 F.3d 778 (8th Cir. 2008);
Corovic v. Mukasey, 519 F.3d 90 (2d
Cir. 2008); Averianova v. Mukasey,
509 F.3d 890 (8th Cir. 2007); Abdel-
Rahman v. Gonzales, 493 F.3d 444
(4th Cir. 2007); Zhen Nan Lin v. U.S.
Dep’t of Justice, 459 F.3d 255 (2d
Cir. 2006); Fongwo v. Gonzales, 430
F.3d 944 (8th Cir. 2005);
Ghasemimehr v. Gonzales, 427 F.3d
1160 (8th Cir. 2005). In these
cases, the facts usually involved the
disclosure of the applicant’s asylum-
related-information in connection
with a U.S. consular investigation
into whether the applicant’s docu-
ments were authentic. See Anim,
535 F.3d at 243; Averianova, 509
F.3d 899-900; Zhen Nan Lin, 459
F.3d at 262-68. However, in one
case, the supposed disclosure took
place during the procurement of
travel documents in order to secure
the applicant’s removal. See
Ghasemimehr, 427 F.3d at 1161.

The courts have predominantly
(Continued on page 6)
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(Continued from page 5)

examined these cases with a two-
step approach in determining (1)
whether the government breached
the confidentiality regulations and
(2) the remedy for the breach. First,
the courts examine whether there
was a breach of the regulations. If
there was a breach, the courts then
examine the remedy for the breach,
but only if the Board of Immigration
Appeals (“Board”) has addressed
the issue in the first instance.

In examining whether a breach
of the asylum confidentiality regula-
tions has occurred, the courts have
relied on the statements of USCIS in
the Fact Sheet on the Confidentiality
Regulations concerning under what
circumstances a breach might hap-
pen. Disclosure of an applicant’s
name, date of birth, or ethnicity that
is in an asylum application appears
to be insufficient, by themselves, to
constitute a breach of the regula-
tions. See Averianova, 509 F.3d at
899-900. Rather, the disclosed
asylum-related-information must
lead the third party to a reasonable
inference that the individual has
applied for asylum. Id.; Zhen Nan
Lin, 459 F.3d at 270.

Whether a disclosure gives rise
to a reasonable inference depends
on the nature of the information or
document that is revealed to the
third party. For example, the Eighth
Circuit has found that the mere in-
quiry by the U.S. consulate office in
Uzbekistan into an applicant’s birth
records was not a breach of the vio-
lations. Averianova, 509 F.3d at
897-900; Zhen Nan Lin, 459 F.3d at
262-68. The investigation involved
the U.S. consular officer revealing
the applicant’'s name, birth date,
and ethnicity to the Uzbekistan offi-
cers in order to verify the applicant’s
birth certificate document that was
submitted with the asylum applica-
tion. Id. at 892-94. The court
agreed with the agency’'s finding
that this inquiry did not give rise to a
reasonable inference that the appli-

cant had applied for asylum, be-
cause an investigation into a birth
certificate could relate to several
other immigration benefit applica-
tions, such as an adjustment of
status application or visa petition.
Id. at 899-900.

However, the Second and
Fourth Circuits have
determined that when
the information or
document that is dis-
closed is of the sort

that is commonly
known to form the
basis of asylum

claims in the United
States, a breach of
the regulations has
probably  occurred.
See Anim, 535 F.3d at
254-56; Zhen Nan
Lin, 459 F.3d at 262-

Whether a disclo-
sure gives rise to a
reasonable infer- 4o
ence depends on
the nature of the
information or
document that is
revealed to the
third party.

late in the People’s Republic of
China (“PRC” or “China”) presented
a copy of the asylum applicant’s cer-
tificate of release from prison to the
Chinese government for authentica-
tion. The applicant’s name, prisoner
number, sex, age, and former resi-
dency in China was not redacted. Id.
at 265. The certificate of release
also indicated that the
applicant was impris-
oned for “‘conspiracy
of anti-revolution.”” Id.
Like the Fourth Circuit,
Second Circuit
concluded that the
fact that the consular
investigator was in
possession of the cer-
tificate of release gave
rise to the inference
that the applicant was
in contact with the
U.S. government. Id.

B68. In the Fourth Ci - mm———

cuit case Anim, an investigator for
the U.S. consulate in Cameroon pre-
sented an unredacted copy of a
summons naming the asylum appli-
cant to a member of the Cameroon
government in order to authenticate
the summons. See Anim, 535 F.3d
at 254-56. The Fourth Circuit con-
cluded that this was a breach as the
document linked petitioner to the
sort of document that is commonly
known to be used for asylum claims
in the United States. Id. at 255. The
court supported its finding based on
the facts that (1) the applicant’s
name was not redacted on the sum-
mons; (2) the summons related to a
request for the applicant to appear
at the police station in connection
with events that underlined her
claim for asylum; and (3) the posses-
sion of the summons by a U.S. con-
sular investigator supported the in-
ference that the applicant was in
contact with the United States. Id.

Additionally, in the Second Cir-
cuit case Zhen Nan Lin, 459 F.3d at
262-68, the court concluded that a
breach of the confidentiality regula-
tions occurred when the U.S. consu-

Even if a breach of the regula-
tions occurs, the courts have deter-
mined that this does not automati-
cally invalidate the applicant’'s re-
moval order. See Averianova, 509
F.3d at 899-900; Abdel-Rahman,
493 F.3d at 453; Zhen Nan Lin, 459
F.3d at 267-68. The confidentiality
regulations do not provide a remedy
for a breach. See 8 C.F.R. §§ 208.6,
1208.6. According to the courts, the
relevant inquiry, once a breach oc-
curs, is whether the disclosure gives
rise to a new claim of asylum for the
applicant that is independent of the
original claim. See Corovic, 519
F.3d at 96; Averianova, 509 F.3d at
899-900; Abdel-Rahman, 493 F.3d
at 453; Zhen Nan Lin, 459 F.3d at
268. The Second Circuit has re-
manded cases to the Board to deter-
mine this issue in the first instance
after determining that there was a
breach of the confidentiality regula-
tions. See Corovic, 519 F.3d at 90;
Zhen Nan Lin, 459 F.3d at 268.

The Fourth and Eighth Circuits
have addressed this issue where the
Board has already addressed the

(Continued on page 7)
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USCIS genealogy program

The USCIS recently announced
the release of a new fee-for-service
genealogy program designed to re-
place the old FOIA request process.
Individuals can now turn to the US-
CIS for help in researching their
family’s immigration history using
genealogy record request forms
available on the agency’'s website.
Fees for searches range from $20
to $35 depending on the record
type. The USCIS maintains histori-
cal records documenting the arrival
and naturalization of immigrants
since the 1800s. According to the
agency, there is a great interest in
genealogy and, in the past four
years alone, USCIS received more
than 40,000 FOIA requests for his-
torical records. To learn more go to
http://www.uscis.gov/genealogy.
Questions about the USCIS Geneal-
ogy Program may be sent to Geneal-
ogy.USCIS@dhs.gov.

USCIS Makes Major Strides During 2008

USCIS Acting Director Jonathan
Scharfen has announced that more
than one million new citizens took
the Oath of Allegiance during fiscal
year 2008.

Among other key accomplish-
ments for the year USCIS:

BMCompleted more than 1.17 million
naturalization applications, up more
than 50 percent from FYO7.

BMReduced naturalization application
processing times to 9-10 months,
down from the 16-18 months pro-
jected after the surge of applications
in late FYO7.

BHired 1,600 new adjudications
officers during FYO8.  Significantly
revised and restructed the existing
training curriculum and developed
the BASIC training program at the

USCIS Training Academy, preparing
new officers to be “job-ready’ upon
completion of training.

BWorked with the FBI to effectively
eliminate all name checks pending
more than two years, and reduced
the cases waiting for a name check
final result from almost 350,000 in
late FYO7 to less than 37,000.

Hinterviewed more than 100,000
refugee applicants and completed
more than 47,000 asylum applica-
tions.

Hincreased participation in E-Verify,
the nation’s preeminent employment
eligibility verification system, by 260
percent over last year, resulting in
the verification of more than 10 per-
cent of the Nation’s new hires.

Asylum confidentiality

(Continued from page 6)

matter of a remedy for a breach of
the regulations. See Abdel-
Rahman, 493 F.3d at 453;
Ghasemimehr, 427 F.3d at 1161-
63. These courts have held that an
applicant must support a new claim
of asylum based on a breach of the
confidentiality regulations with more
than an assertion that a breach has
occurred and that there is a new
fear of persecution because of the
breach. Id. The applicant will in-
stead have to submit additional evi-
dence to establish the new claim of
asylum. See Ghasemimehr, 427
F.3d at 1161-63.

For example, in Ghasemimehr,
the applicant filed a motion to re-
open with the Board based on
changed circumstances resulting
from an alleged disclosure of asy-
lum-related-information by DHS. Id.
at 1162. The applicant alleged that
DHS disclosed the immigration
judge’'s memorandum of oral deci-

sion (“MOD”) to the Iranian govern-
ment when DHS obtained travel
documents for the applicant. Id. at
1161-62. The Board found that re-
opening was unwarranted because
the alien failed to meet his burden to
show that there was a reasonable
basis for the Iranian Government to
believe he had applied for asylum.
Id. at 1162. The Eighth Circuit deter-
mined that there probably was a
breach of the confidentiality regula-
tions, but agreed with the Board’s
decision that the applicant failed to
meet his burden to show changed
circumstances and a new risk of
persecution. Id. 1162-63. The court
reasoned that the applicant failed to
submit evidence to show the Iranian
reaction to the disclosure of his
MOD, how he would be harmed
based on the disclosure, or any
other supporting documentary evi-
dence such as affidavits showing
that he is eligible for asylum. Id.
The applicant’s general and mere
statement that he feared returning

to Iran because of the disclosure of
his asylum-related-information was
insufficient to establish his new
claim of persecution. Id.; see also
Abdel-Rahman, 493 F.3d at 453.

Briefing Note:

The Second and Fourth Circuits
have rejected the argument that an
applicant may orally consent through
counsel to the disclosure of asylum-
related-information. Anim, 535 F.3d
at 254; Zhen Nan Lin, 459 F.3d at
267. These courts have not de-
ferred to the agency’s interpretation
of its regulations and have held that
the regulations, unambiguously state
that the applicant must provide writ-
ten consent. The Eighth Circuit has
left this issue open. Averianova, 509
F.3d at 898 n.5.

by Christopher McGreal, OIL
® 202-305-8405.
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B First Circuit Upholds Denial Of
Asylum For Lack Of Corroborating
Evidence

In Khan v. Mukasey, _ F.3d__,
2008 WL 4150045 (41st Cir. Sept.
10, 2008) (Lynch, Selya, Howard),
the First Circuit upheld the denial of
asylum, withholding of removal, and
CAT protection. The petitioner, a
citizen of Pakistan, entered the
United States in 2001. He then trav-
eled to Canada where he sought
asylum. The Canadian Government
confiscated his passport and denied
asylum. Petitioner then returned to
the United States, where he applied
for asylum. He claimed that be-
cause he was a Shi'te Muslim he
had been threatened by Sunni Mus-
lims. The |J denied asylum because
petitioner had not established his
identity presenting only a purported
copy of his passport and that peti-
tioner’'s testimony was no credible
because of a lack of corroboration.
The BIA affirmed, relying only on the
lack of corroborating evidence.

The court held that the BIA
“correctly recognized that a lack of
corroborating evidence could be
fatal to [an applicant’s] claim.” The
court concluded that substantial
evidence supported the BIA's con-
clusion that petitioner had failed to
corroborate his testimony where he
failed to provide a copy of the asy-
lum application he filed in Canada
and provided only a photocopy of his
passport.

Contact: Aimee Frederickson, OIL
® 202-307-0195

B First Circuit Upholds Denial Of
Asylum And Rejects Due Process
Claim

In Sok v. Mukasey, _ F.3d__,
2008 WL 4150014 (1st Cir. Sept.
10, 2008) (Lynch, Selya, Howard),
the First Circuit upheld the Immigra-

tion Judge’s decision denying asy-
lum, withholding of removal, and CAT
protection. The petitioner, a citizen
of Cambodia, entered the United
States in 2003, and overstayed her
visa. When placed in removal pro-
ceedings she claimed persecution
on account of her active involvement
in an opposition party.

The court held
that a single incident of
a beating at a political
protest and a specula-
tive claim that her hus-
band was murdered in

A fact-finder
“Is not I’eCIUired the alien’s claim that

Summaries Of Recent Fedéral Court Decisions

said the court citing to the REAL ID
Act. The court further noted that a
“reviewing court must accept the lJ's
determinations with respect to the
persuasiveness vel non of the
alien's testimony, the availability of
corroborating evidence, and the
effect of non-production unless the
record compels a contrary conclu-
sion.”

The court also
held that it lacked
jurisdiction to consider

she met the extraordi-

a staged automobile tO dlSSGCt nary or changed coun-
accident was insuffi- A try conditions excep-
cient to establish past every pleCe tion to the one-year
persecution. The court Of evidence filing deadline for an
rejected the peti- ” asylum  application
tioner's claim that the presented. because she failed to

Immigration Judge
failed to consider her

exhaust that claim

before the BIA.

documentary evidence,

noting that a fact-finder “is not re-
quired to dissect every piece of evi-
dence presented.” The court also
rejected the petitioner’s due process
claim, determining that she failed to
undermine the competence of the
interpreter or establish that she was
prejudiced by any alleged translation
errors.

Contact: Brendan P. Hogan, OIL
® 202-305-2036

B First Circuit Holds That Immi-
gration Judges Can Require Aliens
To Produce Corroborative Evidence
Even If Found Generally Credible In
Their Testimony

In Chhay v. Mukasey, 540 F.3d
1 (1st Cir. 2008) (Boudin, Dyk, Se-
lya), the First Circuit held that under
the REAL ID Act, Immigration Judges
could require a credible applicant for
withholding of removal to present
readily obtainable corroborative evi-
dence. “The alien has the burden of
proof, and if her testimony is not
itself compelling the absence of eas-
ily obtainable corroborating docu-
mentation can be the final straw,”

Contact: Lauren Ritter, OIL
B 202-305-9698

B Asylum Denial Upheld Because
Alien Failed To Establish Past Per-
secution Or A Well-Founded Fear
Of Future Persecution

In Datau v. Mukasey, 540 F.3d
37 (1st Cir. 2008) (Lynch, Tashima,
Lipez), the First Circuit upheld the
BIA’s denial of asylum, withholding
of removal, and CAT protection. The
court held that the incidents of har-
assment which the asylum applicant
claimed she experienced in Indone-
sia on account of her Christian relig-
ion and Chinese appearance were
inadequate to establish the requi-
site level of harsh treatment consti-
tuting persecution.

The court also held that the
State Department’s 2005 Religious
Freedom Report indicated that ad-
vances in inter-religious tolerance
and cooperation have occurred in
Indonesia and that petitioner had
offered no evidence refuting the
accuracy to the Report’s findings.

(Continued on page 9)
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The court also concluded that
the applicant’'s claims were further
undermined by the fact that her family
continued to live peacefully in Indone-
sia. “The fact that her close relatives
continue to live peacefully in the
alien’s homeland undercuts the
alien’s claim that persecution awaits
[her] return,” said the court.

Contact: Kristin Moresi, OIL
2 202-305-7195

B An Informal Custody Agreement
Can Satisfy The Legal Custody Re-
quirement For Citizenship Under The
Child Citizenship Act Of 2000

In Pina v. Mukasey, _ F.3d__,
2008 WL 4181694 (1st Cir. Sept. 12,
2008) (Boudin, Selya, Dyk), the First
Circuit held that the BIA erred by rul-
ing that petitioner's father did not
have “legal custody” over him for pur-
poses of deriving automatic citizen-
ship through his father under the
Child Citizenship Act of 2000 (CCA).
The court held that Massachusetts
state law did not require a parent of a
child born out of wedlock to obtain a
court order to be deemed as having
legal custody over the child, conclud-
ing that the informal agreement be-
tween the alien’s parents to share
legal custody satisfied the “legal cus-
tody” requirement of the CCA.

Contact: Corey Farrell, OIL
2 202-305-4923

B First Circuit Holds That Alien
Failed To Meet His Burden Of Proof
For Withholding Of Removal But Re-
mands For Further Determination On
Firm Resettlement

In Bonilla v. Mukasey, 539 F.3d
72 (1st Cir. 2008) (Torruella, Cudahy,
Lipez), the First Circuit remanded to
the BIA for redetermination of asylum
eligibility under the firm-resettlement
rule, which bars asylum to an appli-
cant who permanently resettled in a
different country.

Petitioner, a Colombian national
who had resided in Venezuela on and
off since 1997, entered the United
States about October 24, 2002, as a
non-immigrant visitor from Venezuela.
When his visa expired, Bonilla filed for
asylum, withholding of removal, and
CAT protection. DHS thereafter
charged him with re-
movability  in
2004. Atthe lJ hearing,
Bonilla conceded re-
movability, and testified
to death threats and
persecution he received
in Colombia due to his
political affiliation. On
May 3, 2006, the 1
found his proof of “well-
founded fear” lacking,
and denied his applica-
tions since he had al-

May L | Siderations_”

Allowing an alien to
file such an
untimely motion
would permit exten-
sive “gaming of the
system” and under-
mine the finality
of immigration
proceedings.

Summaries Of Recent Federal Court Decisions

court deferred to the BIA’'s precedent
decision in Matter of C-W-L, 24 1&N
Dec. 346 (BIA 2007), finding that the
its “interpretation of the INA and its
implementing regulations are reason-
able, fully consistent with the relevant
statutory and regulatory provisions,
and comport with sound and well-

established policy con-
In C-W-L
the BIA held that (1) an
alien who has com-
pleted removal pro-
ceedings and is under a
final order of removal,
and who wishes to file a
new asylum application,
must do so in conjunc-
tion with a motion to
reopen those proceed-
ings; and (2) if such a
motion is filed more

ready “firmly resettied” n——————————— than ninety days after

in Venezuela. The BIA affirmed the 1J’'s
decision, and upheld the IJ’s finding
that Bonilla was ineligible for with-
holding of removal.

The First Circuit agreed with the
agency’s ruling, but remanded citing
Sultani v. Gonzales, 455 F.3d 78 (8th
Cir. 2006), and indicated that further
investigation was needed to deter-
mine if petitioner’s five-year Venezue-
lan residency stamp, and testimony
that he could have legally remained in
Venezuela, represented an offer of
permanent resettlement when there
was no evidence that petitioner ever
lived in Venezuela.

Contact: Linda Wernery, OIL
® 202-616-4865

SECOND CIRCUIT

B Second Circuit Affirms Matter of
C-W-L-

In Jin v. Mukasey, 538 F.3d 143
(2d Cir. 2008) (Walker, Cabranes,
Sack), the Second Circuit denied the
petitions for review in Jin v. Gonzales,
Zheng v. BCIS, Chen v. United States
Dep’t of Justice, and Zeng v. BCIS,
which were argued in tandem. The

entry of the final order, the motion
must be denied unless the alien can
establish changed country conditions.

Accordingly, the court held that
an alien subject to a final order of
removal who wishes to file a succes-
sive asylum application must do so in
conjunction with a motion to reopen.
The court also held that an alien may
not pursue asylum based solely on
changed personal circumstances if
more than ninety days have passed
after the entry of the final order, be-
cause allowing an alien to file such an
untimely motion would permit exten-
sive “gaming of the system” and un-
dermine the finality of immigration
proceedings.

Contact: Kirti Reddy, AUSA
® 212-637-2800

B Second Circuit Upholds Denial Of
A Motion To Suppress Airport State-
ments

In Pinto-Montoya v. Mukasey,

_ F.3d__, 2008 WL 3903847 (2d Cir.
Aug. 26, 2008) (Cabranes, Pooler,
Sack) (per curiam), the Second Circuit
upheld the BIA’s denial of a motion to
(Continued on page 10)
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reconsider its prior order upholding
the denial of a motion to suppress
petitioners’ airport statements. The
petitioners had admitted their unlaw-
ful presence and had signed sworn
statements conceding their immigra-
tion violations.
moval proceedings,
they filed motions to
suppress their airport
statements, alleging
that they had been un-
constitutionally  ques-
tioned and seized
based on their race.
Using Supreme Court
precedent, the court
found that petitioners
had not been seized
within the meaning of
the Fourth Amendment
because the airport
questioning had been consensual.
Consequently, the court had no need
to address whether the stop and sei-
zure had been egregious.

Contact: Shane Cargo, AUSA
® 212-637-2800

B BIA Erred By Concluding That
Categorical And Modified Categori-
cal Approaches Did Not Apply To
Determine Whether Alien’s Crime
Was Committed for Commercial Ad-
vantage

In Gertsenshteyn v. Mukasey,
_ F.3d__, 2008 WL 4349233 (2d Cir.
September 25, 2008) (Calabresi,
B.D. Parker, Underhill), the Second
Circuit ruled that the BIA committed
reversible error in its precedent deci-
sion, Matter of Gertsenshteyn, 24 I&N
Dec. 111 (BIA 2007), when the BIA
held that it could consider evidence
outside the record of conviction to
conclude that the alien’s offense of
transportation for the purpose of pros-
titution was “committed for commer-
cial advantage,” and thus constituted
an aggravated felony under INA § 101
(@)(43)(K)(ii).

Contact: Ross Morrison, AUSA
® 212-637-2800

In re__

Petitioners had
not been seized
within the mean-
ing of the Fourth
Amendment be-
cause the airport
questioning had
been consensual.

H Second Circuit Remands Lawful
Resident Status Claim For Further
Fact-Finding

In Sharkey v. Qurantillo,
__F.3d__, 2008 WL 4058317 (2d Cir.
Sept. 3, 2008) (Pooler,
Miner, Leval), the Sec-
ond Circuit reversed a
district court’'s judg-
ment dismissing peti-
tioner's complaint for
lack of jurisdiction. The
court reasoned that the
district court should
have exercised jurisdic-
tion under the Adminis-
trative Procedure Act to
review whether the peti-
tioner had in fact been
granted lawful resident
status when an immi-
gration officer allegedly stamped her
passport indicating approval of her
adjustment application despite her
ineligibility. The court remanded the
case to the district court for further
fact-finding as to whether a decision
was made, and whether the alien
should have been issued a resident
alien card or been placed into a for-
mal administrative proceeding to re-
scind her immigration status.

Contact: James Loprest, AUSA
® 212-637-2800

H Third Circuit Holds That Evidence
Produced At Trial Insufficient To
Support Harboring Conviction, But
Upholds Other Counts

In United States v. Silveus,
__F.3d__, 2008 WL 4138460 (3d Cir.
Sept. 9, 2008) (Rendell, Fuentes,
Chagares), the Third Circuit held that
given the totality of the circum-
stances, the facts available to law
enforcement officer justified defen-
dant’s arrest and the search of her
vehicle. The court further held that in
viewing the evidence in a light most
favorable to the prosecution, the gov-
ernment produced sufficient evidence

Summaries Of Recent Federal Court Decisions

for the rational juror to conclude that
the defendant transported illegal
aliens. The court then held that the
jury would have to engage in specu-
lation to find defendant guilty of har-
boring because there was insuffi-
cient evidence that defendant’s con-
duct substantially facilitated the
aliens’ unlawful continued presence
in the United States.

Contact: Everard E. Potter, AUSA
® 340-774-5757

FOURTH CIRCUIT

B Fourth Circuit Holds That Visa
Petition Was Not Approvable When
Filed

In Ogundipe v. Mukasey,
__F.3d__, 2008 WL 4052910 (4th
Cir. Sept. 2, 2008) (Shedd, Gregory,
Traxler), the Fourth Circuit upheld the
Immigration Judge’s determination
that the petitioner did not qualify as
a grandfathered alien under 8 C.F.R.
§ 1245.10 because his original spe-
cial immigrant visa petition, which
was filed before April 30, 2001, was
not “approvable when filed.” The
court held that a visa petition must
be “meritorious in fact,” in light of
the circumstances that existed at the
time the visa petition was filed, for it
to be approvable when filed.

Contact: Justin R. Markel, OIL
B 202-305-9849

B Sixth Circuit Holds That Assess-
ment To Refer Is Not Sufficiently
Reliable To Support Adverse Credi-
bility Determination

In Koulibaly v. Mukasey,
__F.3d__, 2008 WL 4067479 (6th
Cir. Sept. 4, 2008) (Kennedy, Gil-
man, and Gibbons), the Sixth Circuit
held that the adverse credibility de-
termination was not supported by

(Continued on page 11)
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substantial evidence where it was
based on: an Assessment to Refer
which was not shown to be reliable; a
key factual mistake; and minor incon-
sistencies. The court held that the
Assessment did not contain sufficient
“indicia of reliability” where the asylum
officer did not testify at the hearing
and failed to provide detailed notes
from the interview. The court also held
that there was no record evidence of
whether an oath was administered
before the interview, nor evidence re-
garding the language in which the asy-
lum office conducted the interview.

Contact: Nicole Murley, OIL
B 202-305-7227

B Res Judicata Does Not Bar Gov-
ernment From |Initiating Removal
Proceedings A Second Time Based
On Same Conviction

In Alvear-Velez v. Mukasey, 540
F.3d 672 (7th Cir. 2208) (Cudahy, Rip-
ple, Rovner), the Seventh Circuit held
that DHS could institute new proceed-
ings against an alien previously found
not removable for having been con-
victed of a crime involving moral turpi-
tude. After the passage of the lllegal
Immigration Reform and Immigrant
Responsibility Act of 1996 (lIRIRA),
petitioner became removable because
his earlier conviction was now classi-
fied as an aggravated felony.

The petitioner, a native and citi-
zen of Colombia, entered the United
States as a lawful permanent resident
in October 1990. In 1993, he pled
guilty to criminal sexual assault by a
family member. The former INS com-
menced removal proceedings twice
against petitioner, first in 1994 as an
alien convicted of a crime involving
moral turpitude within 5 years of entry.
However, that proceeding was termi-
nated because petitioner had not been
sentenced to imprisonment or con-
fined for more than one year. Conse-
quently, the second removal proceed-

ing was commenced in 1999, on the
basis that petitioner’s conviction consti-
tuted an aggravated felony, namely the
sexual assault conviction, under the
expanded IIRIRA definition. The BIA
held that although both proceedings
were based on the same 1993 convic-
tion, lIRIRA had changed significantly
thus the doctrine of res judicata could
not preclude the INS from pursuing
petitioner’s removal.

The court held that the second
proceeding was not barred by res judi-
cata because the ground invoked by

— Summaries Of Recent Federal Court Decisions

to excuse the fact that his motion to
reopen was untimely because the ar-
gument rested on a challenge to the
agency’s factual findings, which were
immune from review.

Contact: Beau Grimes, OIL
B 202-305-1537

B Aliens’ Second State-Law Convic-
tions For Simple Controlled Sub-
stance Possession Constituted Ag-
gravated Felony Convictions

In Fernandez v. Mukasey,

the government waosEEEEEEEEEEEIIEE——————— [.3d_, 2008 WL

unavailable to it in the
first proceeding and
thus could not have
been asserted at that
time. The court ex-
plained, that, “[u]lnder
these circumstances,
the two immigration
proceedings cannot be
said to share an
‘identity of the cause of
action,” a required ele-
ment of res judicata.”

The Seventh Circuit
held that DHS could
institute new pro-
ceedings against an
alien previously
found not removable
for having been
convicted of a crime
involving moral
turpitude.

4193005 (Manion, Rov-
ner, Sykes) (7th Cir.
September 15, 2008),
the Seventh Circuit held
that the aliens’ second
state-law convictions for
simple controlled sub-
stance possession of-
fenses constituted ag-
gravated felony convic-
tions under the INA. Con-
sequently, they were
subject to removal and

The  court also  held  ———i neligible for cancellation

that the change in law was statutory in
nature and that the proceedings were
administrative “requir[ing] a less rigid
application of res judicata.”

Contact: Carol Federighi, OIL
B 202-514-1903

B Seventh Circuit Dismisses Factual
Challenges Raised By Criminal Alien

In Sharashidze v. Mukasey,
__F.3d__, 2008 WL 4120022 (7th Cir.
Sept. 8, 2008) (Bauer, Wood, Williams),
the Seventh Circuit held that criminal
aliens cannot rely on the jurisdictional
exception at 8 U.S.C. § 1252(a)(2)(D)
to seek review of factual claims. The
court held that the agency’s determina-
tion that the alien failed to exercise the
due diligence necessary to invoke equi-
table tolling of the deadline for filing a
motion to reopen was unreviewable
because the decision was factual in
nature. The court also dismissed the
alien’s argument that he showed
changed country conditions sufficient

of removal because a controlled sub-
stance possession conviction following
a prior state-law conviction for any
drug offense was punishable as a fel-
ony under the Controlled Substances
Act.

Contact: Jennifer Levings, OIL
® 2026169707

B Seventh Circuit Upholds Determi-
nation That Alien Was Removable For
Failure To Comply With Terms Of
Work Visa

In Ali v. Mukasey, __F.3d__, 2008

WL 4120027 (7th Cir. Sept. 8, 2008)
(Manion, Rovner, Williams), the Sev-
enth Circuit upheld the determination
of the BIA that petitioner violated the
terms of his H-1B visa by working for
several months at a second job before
that employer filed a work visa petition
on his behalf. The court rejected peti-
tioner’s argument that a typographical
error in a special agent’s report as to
(Continued on page 12)
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the date the alien’s employment at
the second job commenced rendered
the report unreliable because the
agent testified as to the contents of
the report and, in any event, the dis-
crepancy in the report would not have
affected the outcome of the case.

Contact: Donald Keener, OIL
@ 202-616-4878

B Seventh Circuit Remands Asylum
Claim For Further Analysis

In Kholyavskiy v. Mukasey, 540
F.3d 555 (7th Cir. 2008) (Flaum, Rip-
ple, Manion), the Seventh Circuit re-
manded the case for further consid-
eration of the alien’s claim that he
suffered past persecution as a child in
Russia.

Petitioner, a Russian citizen of
Jewish faith and ethnicity, experi-
enced extensive racial harassment
throughout his youth, which led his
family to seek and obtain, refugee
status in the U.S. and later LPR
status. The after-effects of the har-
assment caused Kholysvskiy to suffer
anxiety attacks and other mental ill-
ness, and he lashed-out socially with
criminal behavior such as trespassing,
retail theft, battery, and unlawful pos-
session of counterfeit prescription
forms. His criminal record led to the
commencement of removal proceed-
ings in May 2001.

After the merits hearing which
occurred, in part, in December 2004,
January 2005, and February 2005,
the IJ found the country expert who
testified on Kholyavskiy’s behalf to be
biased, and found that although
Kholyavskiy testified credibly, his fear
of future mistreatment in Russia was
exaggerated and misinformed. Addi-
tionally, the IJ determined that his
status as a refugee ended when he
received his LPR, so he was no longer
entitled to a presumption of future
persecution. The BIA affirmed the IJ
decision, and rejected Kholyavskiys
claim that e was denied a fair hearing
because of the restrictions the ex-

pert’s testimony.

The Seventh Circuit held that the
BIA did not adequately consider the
petitioner's age when he was perse-
cuted for being Jewish.
The court also re-
manded his humani-
tarian asylum claim
because the BIA did
not address past per-
secution or potential
serious harm from
inability to obtain the
medication to control
his mental illness in
Russia. It held “there
is evidence in the re-
cord to suggest . . .
past
Similarly, the record
suggests that, if returned to Russia,
Mr. Kolyavskiy would be . . . incapable
of functioning on his own. . . . Debilita-
tion and homelessness both would
appear to constitute serious harms for
purposes of 8 C.F.R. § 1208.13(b)(iii)
(B).” The court concurrently rejected
the alien’s due process claims.

Contact: Jeff Menkin, OIL
2 202-353-3920

B Seventh Circuit Upholds Discre-
tionary Denial Of Asylum Due To A
Sham Marriage

In Aioub v. Mukasey, 540 F.3d
609 (7th Cir. 2008) (Kanne, Easter-
brook, Wood), the Seventh Circuit up-
held the Immigration Judge’s decision
denying asylum in the exercise of dis-
cretion due to petitioner's marriage
fraud. The petitioner had filed an un-
timely asylum application claiming his
jail house conversion to Christianity
constituted a changed circumstance.
The Immigration Judge did not decide
whether he had actually converted,
but denied the asylum application in
the exercise of discretion. The alien
had earlier claimed that he was legiti-
mately married to a United States
citizen, but the government estab-
lished that he had paid his wife to
marry him, and she actually lived in
his apartment with her boyfriend with

We have held,” said
the court, “that immi-
grants who ‘take the
easy but dishonest
path when a more
honorable if more
difficult one is open
cannot insist on ad-
ministrative lenity.’

whom she had a baby during her mar-
riage to the alien. “We have held,”
said the court, “that immigrants who
‘take the easy but dishonest path
when a more honorable if more diffi-
cult one is open can-
not insist on adminis-
trative lenity.”” Accord-
ingly, the court held
that the Immigration
Judge did not abuse
his discretion in deny-
ing asylum.

Contact: Anthony Nor-
wood, OIL
® 202-616-4883

H Seventh Circuit

persecution. m————— Remands After Find-

ing That BIA Failed To
Apply Mixed Motives Doctrine

In Ndonyi v. Mukasey, 541 F.3d
702 (7th Cir. 2008) (Kanne, Posner,
Sykes), the Seventh Circuit held that
the BIA erred by concluding that the
alien’s arrest and rape had not been
on account of her political activity on
behalf of the Anglophone movement
in Cameroon.

Petitioner, a citizen of Camer-
oon, entered the US in May 2000 by
crossing the Canadian-Michigan bor-
der undetected in a Canadian family’s
car. In December 2000, Ndonyi filed
for asylum, withholding of removal,
and CAT protection, due to extreme
physical torture and political persecu-
tion on account of being a Baptist
Christian and English-speaking “An-
glophone”. An asylum officer declared
her inadmissible, and removal pro-
ceedings were commenced in Febru-
ary 2001.

In September 2002, petitioner
appeared with counsel before the 1J;
however multiple continuances ren-
dered her pro se for her cross-
examination in December 2003.
While, her testimony regarding her
own torture was consistent, petitioner
wavered on recalling precise numbers
of group members at political rallies,

(Continued on page 13)
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and the government attorney capital-
ized on her use of such estimates.
The 1J found petitioner not credible
due to discrepancies between her
direct testimony in 2002 and her
cross-exam testimony in 2003, and
held that the sexual torture she re-
ceived was not due to her political
opinion, which also failed to establish
a well-founded fear of future persecu-
tion. The BIA adopted and affirmed
the 1J’s conclusions.

Ndonyi petitioned for review in
April 2005, and the government filed
an unopposed motion to remand the
case to the BIA to reconsider the rul-
ing. In August 2007, the BIA vacated
its prior decision, and dismissed peti-
tioner's appeal, holding that she
merely failed to meet her burden of
proof for relief. Petitioner filed a peti-
tion for review of that BIA decision in
September 2007.

The Seventh Circuit held that the
BIA erred by “completely ignor[ing] the
doctrine of mixed motives . . . and
also fail[ed] to consider the evidence
as a whole,” in context of the peti-
tioner’s arrest and mistreatment suf-
fered on account of her religion. The
court then held that internal reloca-
tion within Cameroon would not be
reasonable, and that the BIA errone-
ously shifted the burden of proof to
the alien.

Contact: Jem Sponzo, OIL
B 202-305-0186

B Seventh Circuit Holds That It
Lacks Jurisdiction Over The Agency’s
Purely Discretionary Denial Of
Alien’s Motion To Reopen Based On
Ineffective Assistance Of Counsel

In Jezierski v. Mukasey, __ F.3d
__, 2008 WL 4149753 (7th Cir. Sept.
10, 2008) (Posner, Coffey, Manion),
the Seventh Circuit held that it lacked
jurisdiction over the BIA’s denial of
the alien’s motion to reopen because
the BIA’'s determination was purely
discretionary and did not involve a

question of law. The court reasoned
that because an alien is not entitled
to reopening and there is no rule re-
quiring reopening, the decision to re-
open is discretionary, and that the
determination that the alien did not
show prejudice based on ineffective
assistance of her former counsel is
likewise a discretionary determina-
tion, and not a legal ruling that would
confer jurisdiction on the court.

Contact: Shahrzad Baghai, OIL
® 202-305-8273

The court
reasoned that
“labels that indi-
vidual states
apply to crimes are
irrelevant to our
analysis
under federal law.”

H Denial Of Cancella-
tion Of Removal For
LPR Upheld

In Bakarian v. Mu-
kasey, 541 F.3d 775
(7th Cir. 2008) (Evans,
Flaum, Manion), the
Seventh Circuit upheld
the denial of cancella-
tion of removal due to

to be an aggravated felony.

Jose Vaca-Tellez, a citizen of
Mexico who entered as a lawful per-
manent resident in 1978, committed
a felony burglary in 2002. He pled
guilty and received a reduced sen-
tence of eighteen months probation,
although six weeks later he violated
his probation and was thereafter sen-
tenced to the original punishment of
three years imprisonment. One year
later, removal proceed-
ings were commenced
for having being con-
victed of an aggravated
felony. The 1J found him
deportable as charged
and cited U.S. v. Marti-
nez-Garcia, 268 F.3d
360 (7th Cir. 2001), in
holding that a burglary
with intent to commit
theft under the lllinois
statute was an aggra-
vated felony. The BIA

the alien’s failure O ———Ccreed with the [J's rul-

establish seven years continuous resi-
dence after admission in any status.
Based upon jurisdictional grounds
and the underlying merits, the court
additionally denied the alien’s argu-
ments regarding: (1) retroactive appli-
cation of the stop-time rule for lack of
jurisdiction; (2) whether the stop-time
rule allows for the accrual of new peri-
ods of continuous residence for lack
of merit; (3) the alien’s eligibility for a
waiver of removability under former
section 212(c) for lack of merit; and
(4) the alien’s due process right to a
fair hearing when the underlying appli-
cation for relief was discretionary.

Contact: Blair O'Connor, OIL
F 202-616-4890

H Seventh Circuit Holds That Bur-
glary Of A Vehicle Is An Attempted
Theft Offense

In Vaca-Tellez v. Mukasey, 540
F.3d 665 (7th Cir. 2008) (Rovner,
Posner, Kanne), the Seventh Circuit
rejected the alien’s claims that the
BIA erred in finding his conviction for
“burglary with intent to commit theft”

ing, and also agreed that the three-
year sentence for probation violation
qualified as a sentence in excess of
one year on the original conviction.

Finding no legal errors, the Sev-
enth Circuit denied the petition. Pre-
liminarily, the court found that not-
withstanding IIRIRA’s jurisdictional
limitations, it had jurisdiction to deter-
mine whether as a matter of law the
crime for which petitioner was con-
victed constituted an aggravated fel-
ony. The court noted that although the
lllinois statute does not label peti-
tioner’s crime as “attempted theft,” it
does not preclude the 1) and BIA from
assigning the more generic definition
of attempted theft under the INA. The
court reasoned that “labels that indi-
vidual states apply to crimes are ir-
relevant to our analysis under federal
law,” and found that the petitioner’s
crime had met the INA’s “intent plus
substantial step” standard of a ge-
neric attempted theft offense.

Contact: Greg Mack, OIL
® 202-616-4858
(Continued on page 14)
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B Seventh Circuit Holds That Fili-
pino Alien Who Feared Prosecution
For Alleged Role In Government Cor-
ruption Scandal Failed To Meet Bur-
den Of Proof For Asylum

In Bolante v. Mukasey, 539 F.3d
790 (7th Cir. 2008) (Bauer, Kanne,
Williams), the Seventh Circuit affirmed
the 1J's decision denying asylum and
withholding of removal. The court held
that the petitioner, a Filipino former
political appointee who had been in-
volved in an alleged government cor-
ruption scandal, failed to demonstrate
a well-founded fear of persecution be-
cause he did not produce “enough
specifics or details about the fear of
persecution that he faces in the Philip-
pines to carry his burden.” The court
suggested that the alien feared prose-
cution rather than persecution, and
concluded that the record did not es-
tablish that he would experience any
harm upon his return.

Contact: Carmel Morgan, OIL
® 202-305-0016

B Seventh Circuit Upholds Agency
Determination That Alien Who Reen-
tered Country While Subject To Bar
On Admissibility May Not Seek Retro-
active Waiver

In Borrego v. Mukasey, 539 F.3d
689 (7th Cir. Aug. 25, 2008) (Manion,
Bauer, Ripple), the Seventh Circuit
held that an alien subject to a five-year
bar on admission, based on falsely
claiming to be a United States citizen
in a previous attempt to gain entry,
was ineligible for a retroactive waiver
of her inadmissibility, pursuant to INA
§ 212(d)(3)(A)ii). The petitioner, a
Mexican citizen, used an alias when
denied entry but in 2001 she secured
a B-2 visa using her real name. On her
visa application she responded “no” to
the question asking whether she had
ever attempted to enter the United
States. After marrying a United States
citizen, she sought a waiver of her in-
admissibility to permit her to adjust
her status. Both the 1J and the BIA held
that the 8§212(d)(3) could not be

granted retroactively.

The Seventh Circuit, reviewing
the question de novo, held that the
plain text of the statute spoke only in
terms of aliens seeking admission,
and that the BIA did not err in con-

the alien’s conviction for second-
degree assault for “recklessly caus
[ing] serious physical injury to an-
other person” under the divisible stat-
ute, Mo. Rev. Stat. § 565.060, was a
crime involving moral turpitude within
the meaning of INA § 237(a)(2)(A)i),

cluding that it cannot p—S———— — —ss——————— S U.S.C. § 1227(a)(2)

operate to waive inad-
missibility once an
alien is already admit-
ted into the United

States.
Contact: John J. W.
Inkeles, OIL

® 973-297-2080

B Seventh Circuit
Holds That Alien Con-
victed Of Aggravated
Felony Is Ineligible

The Eighth Circuit
“generally defer[s] to
reasonable BIA inter-
pretations of gaps in

statutes . . . because
[i]f Congress has ex-
plicitly left a gap for the  Missouri statute that
agency to fill, there is
an express delegation
of authority to the
agency.”

(A)(i), because causing
serious bodily injury
constituted an “aggra-
vating factor.”

Petitioner was
convicted of second-
degree assault under a

encompassed numer-
ous offenses, only
some of which consti-
tuted moral turpitude.
Based on that convic-

For Second 212(C) ppuu———— tion, an |J ordered his

Waiver

In Esquivel v. Mukasey,
__F.3d__, 2008 WL 4172878 (7th
Cir. Sept. 11, 2008) (Bauer, Coffey,
Rovner), the Seventh Circuit held that
an alien was ineligible for a second
212(c) waiver where he failed to dem-
onstrate eligibility for the waiver at the
time of his conviction and reliance on
the continued availability of 212(c).
The court held that the alien’s prior
grant of a 212(c) waiver did not ex-
punge his attempted murder convic-
tion, and he remained convicted of an
aggravated felony for which he served
a term of imprisonment of five years
or more.

Contact: Kelly J. Walls, OIL
® 202-305-9678

B Eighth Circuit Holds That Alien’s
Conviction For “Recklessly Caus[ing]
Serious Physical Injury To Another
Person” Is A Crime Involving Moral
Turpitude

In Godinez-Arroyo v. Mukasey,
540 F.3d 848 (8th Cir. 2008) (Melloy,
Colloton, Riley), the Eighth Circuit up-
held the BIA’s decision finding that

removal, and he ap-
pealed to the BIA arguing that his
conviction for “recklessly caus[ing]
serious physical injury to another” is
not a crime of moral turpitude. The
BIA dismissed his appeal, citing
Reyes-Morales v. Gonzales, 435 F.3d
937 (8th Cir. 2006), that a crime
involving mere recklessness could
constitute a crime involving moral
turpitude if an aggravating factor was
present. The BIA determined that his
actions resulting in serious physical
injury to another constituted the nec-
essary aggravating factor.

The Eighth Circuit accorded
Chevron deference to the BIA and
denied the petition for review, stating
that it “generally defer[s] to reason-
able BIA interpretations of gaps in
statutes . . . because ‘[i]f Congress
has explicitly left a gap for the agency
to fill, there is an express delegation
of authority to the agency.” The court
held that, as proven here, the BIA in
effect has given ambiguous statutory
terms concrete meaning. The court
added that even if Chevron defer-
ence were inappropriate because the
BIA opinion was unpublished, the
opinion would be eligible for a lesser
form of deference under Skidmore.

(Continued on page 15)
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However, after noting that there is a
conflict among the circuits on the is-
sue of deference to unpublished BIA
opinions, the court said that “this is
an issue we leave for another day,”
because even under Skidmore, it
would affirm the persuasive BIA deci-
sion.

Contact: Liza S. Murcia, OIL
® 202-616-4879

B Eighth Circuit Upholds Immigra-
tion Judge’s Denial Of Asylum Based
On Religious Persecution

In Alanwoko v. Mukasey, 538
F.3d 908 (8th Cir. 2008) (Wollman,
Murphy, Smith), the Eighth Circuit
denied two consolidated petitions for
review, finding that the petitioner had
failed to establish eligibility for asy-
lum, withholding of removal, and CAT
protection.

Petitioner, a Nigerian citizen,
arrived in the U.S. as a non-immigrant
business visitor on February 3, 2004.
He failed to depart when his visa ex-
pired on February 23, 2004. He then
filed for asylum and withholding of
removal claiming that he had suffered
persecution in Nigeria because of his
Christian religion and that he had
been specifically targeted by Muslim
extremists because of his evangelism
and leadership at church. The |J
found him to be generally credible
regarding the Muslim-Christian hostili-
ties asserted, but denied him the re-
lief because he had arrived in the
United States as as a professional
soccer player, rather than as an alien
fleeing persecution. The BIA affirmed,
and also denied petitioner's subse-
quent motion to reopen.

The Eighth Circuit held that the
record supported the 1J’'s determina-
tion that petitioner failed to meet his
burden of proof. The court found that
“the evidence in the record . . . [was]
not so compelling . . . to find the requi-
site fear of persecution,” and did not
establish that the Nigerian authorities
were unable or unwilling to protect

him from religious persecution. The
court further agreed that the alien
was not fleeing persecution when he
arrived in the United States because
of his failure to seek refuge in any of
the countries he had previously trav-

exclude his expert witness from testi-
fying because he failed to show preju-
dice from this exclusion.

Contact: Francis W. Fraser, OIL
® 202-305-0193

eled through prior tom— —————

arriving in the United
States. The court also
affirmed the denial of
petitioner's motion to
reopen, agreeing with
the BIA that the newly
presented evidence did
not indicate a change
in country conditions.

Contact:  Alex Goring,

® 202-353-3375

B Eighth Circuit
Holds That Alien Failed To Establish
A Particularized Risk Of Persecution
Despite General Civil Unrest In Gua-
temala

In Castro-Pu v. Mukasey, 540
F.3d 864 (8th Cir. 2008) (Loken, Gib-
son, Melloy), the Eighth Circuit held
that the asylum applicant failed to
show a particularized risk of persecu-
tion despite conditions of general civil
unrest in Guatemala. Petitioner, who
had entered the United States without
inspection in 1991, claimed persecu-
tion due to ethnicity and political opin-
ion. The court found that petitioner
was not harmed during or after the
incidents in 1988 and 1991, his im-
mediate family had remained in Gua-
temala unharmed, and he had “failed
to rebut the substantial evidence that
political and human rights conditions
dramatically improved after he left the
country.”

The court also held that it lacked
jurisdiction to review the BIA’s deci-
sion to deny re-papering, a process by
which petitioner could terminate the
administrative proceedings and com-
mence new removal proceedings to
seek cancellation of removal. Finally,
the court held that the petitioner’'s
due process rights were not violated
by the Immigration Judge’s decision to

The court further
agreed that the alien
was not fleeing perse-
cution when he arrived
in the United States
because of his failure to
seek refuge in any of
the countries he had
previously traveled
OlL through prior to arriving
in the United States.

Eighth Circuit Re-
mands After Finding
BIA Failed To Ade-
quately Explain Its
Holding

In Badasa v. Mu-
kasey, 540 F.3d 909
(8th Cir. 2008) (Bye,

Smith, Colloton), the
Eighth  Circuit re-
manded petitioner’s

case for further pro-
ceedings, because the
BIA failed to adequately
explain its conclusion that the alien
did not establish her identity.

Petitioner entered the United
States illegally using a fraudulent
passport, and later applied for asylum
and CAT protection. The 1J found her
claims not credible since she had sub-
mitted fraudulent identification docu-
ments. On appeal, the BIA upheld the
decision, but did not adopt the en-
tirety of the IJ’'s reasoning, noting spe-
cifically that the 1J’'s reliance upon
evidence from Wikipedia.com was not
proper when rendering its determina-
tion that a foreign document could
establish identity.

The Eighth Circuit remanded the
case to the BIA, for failing to ade-
quately explain its conclusion that
petitioner had not established her
identity. “The BIA here determined
only that there was sufficient evi-
dence, other than Wikipedia, to estab-
lish that the 1J’s finding was not ‘clear
errors’ said the court.

Contact: Aliza B. Alyeshmerni, OIL
® 202-305-1060

(Continued on page 16)
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B Ninth Circuit Overturns Adverse
Credibility Finding In Religious Perse-
cution Case As Based On Speculation
And Conjecture

In Cosa v. Mukasey, _ F.3d__,

Cir. Sept. 15, 2008)
(McKeown, Gould, Schia-
velli), the Ninth Circuit
held that the adverse
credibility finding was
based upon the IJ's
speculation and conjec-
ture and not supported
by substantial evidence.

The petitioner, a
citizen from Romania,
claimed religious perse-
cution in his country as a
consequence of practic-
ing the Millenist faith. The 1J denied
asylum based on an adverse credibility
finding and the BIA affirmed.

The court considered the case
“infected” by the 1J’'s notions of how a
Millenist should dress, act, and have
knowledge of the tenets of her faith.
The court noted that none of this evi-
dence was in the record. It found that
the IJ had “set up a Bible quiz and an
academic trivia contest as the founda-
tion for the adverse credibility finding.”
The court also held that corroboration
could not be required where the rea-
sons for doubting credibility were un-
sound.

Contact: Leslie McKay, OIL
® 202-353-4424

Ninth Circuit Holds Armenian Estab-
lished Past Persecution And That
Immigration Judge Should Have
Granted Continuance

In Karapetyan v. Mukasey,
_ F.3d__, 2008 WL 4210543 (9th Cir.
September 18, 2008) (Pregerson,
Wardlaw, Archer), the Ninth Circuit
held that the petitioner established

Young men in El Salva-
dor resisting gang vio-
lence do not constitute a
particular social group
for asylum purposes be-
cause the proposed
group was “too loosely
defined to meet the re-
quirement for particular-
ity” and lacked the
requisite social visibility.
|

that he had been persecuted in Arme-
nia on account of his ethnicity and
political opinion, and held that the 1J
abused her discretion in denying the
petitioner’s request for a continuance
so that he could submit fingerprints.
The court found that the petitioner had
been frustrated by the “legal uncer-
tainties surrounding the fingerprint
laws,” and that the alien did not re-

2008 WL 4191999 (9th—ceive adequate notice

regarding the finger-
print requirement.

Contact:
Friedman, OIL
| 202-353-0813

Nancy

B Ninth Circuit
Holds That Young
Men In El Salvador
Resisting Gang Vio-
lence Are Not A Par-
ticular Social Group

In Santos-Lemus
v. Mukasey, __F.3d__, 2008 WL
4111900 (9th Cir. Sept. 8, 2008)
(Wallace, Graber, Timlin), the Ninth
Circuit held that young men in El Salva-
dor resisting gang violence do not con-
stitute a particular social group for
asylum purposes because the pro-
posed group was “too loosely defined
to meet the requirement for particular-
ity,” and lacked the requisite social
visibility necessary to constitute a so-
cial group. The court rejected the ar-
gument that the alien would be perse-
cuted on account of membership in a
social group composed of members of
his family inasmuch as the alien’s
mother continued to reside safely in El
Salvador. The court also held that be-
ing resistant to a gang’s criminal activ-
ity did not constitute a political opinion
that could support a grant of asylum.

Contact: Erica Miles, OIL
8 202-353-4433

Ninth Circuit Affirms District Court’s
Finding Of No Jurisdiction Over Ad-
justment Denial

In Hassan v. Chertoff, 543 F.3d

564 (9th Cir. 2008) (Schroeder,

Walker, Smith, JJ.) (per curiam), the
Ninth Circuit held that the district court
properly dismissed plaintiff's com-
plaint because INA 8§ 242(a)(2)(B)(i)-
(ii) barred jurisdiction over plaintiff's
challenge to the denial of his adjust-
ment-of-status application and his
challenge to the revocation of advance
parole.

While his adjustment application
was still pending, Hassan traveled out-
side the United States to Saudi Arabia.
He received a travel document from
the government, Form [-512, com-
monly referred to as an “advance pa-
role.” It granted him permission to re-
turn to the United States, so long as
his application for adjustment re-
mained pending. While Hassan was
abroad, the government denied his
adjustment application and revoked
the advance parole. When he at-
tempted to return to the United States,
he was denied admission, placed in
expedited removal proceedings, and
removed. He then amended his com-
plaint in this action to challenge the
denial of status adjustment and revo-
cation of advance parole.

The Ninth Circuit found that the
district court lacked jurisdiction to de-
cide constitutional issues arising from
the adjustment denial, despite the fact
that there was no administrative pro-
ceeding in which the alien could have
raised the issue. The court distin-
guished Hassan’s case - an appeal
from district court - from the type of
constitutional or question of law claim
that INA § 242(a)(2)(D) would other-
wise preserve in a petition for review
filed in an appropriate court of ap-
peals.

Contact: Cynthia M. Parsons, AUSA
® 06025147749

Identification And Arrest For Falun
Gong Practice Establishes Eligibility
For Asylum When Combined With
Evidence Of Continued Mistreatment
Of Falun Gong Practitioners

In Zhao v. Mukasey, 540 F.3d
(Continued on page 17)
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1027 (9th Cir. 2008) (Reinhardt, Ber-
zon, Miner), the Ninth Circuit held that
substantial evidence did not support
the BIA’s conclusion that an alien hus-
band and wife failed to show a well-
founded fear of future persecution,
where they were arrested and de-
tained for four days in China on ac-
count of Falun Gong practice and re-
quired to report to police regularly af-
ter their arrest. The court also pointed
to a State Department Country Report
that described contin-

assment.

Judge Rawlison dissented from the
majority opinion. He would have con-
cluded that under the modified cate-
gorical approach the documents in
the case did not establish that peti-
tioner pled guilty to violating a protec-
tion order.

Contact: Jesse M. Bless, OIL
® 202-305-2028

B Ninth Circuit Remands To Deter-

ued mistreatment of - —————————————ssssm Mine Whether Alien Is

Falun Gong practitio-
ners in China.

In particular, the
court noted that “the
fact that the couple
obtained their pass-
ports by paying a large
sum of money to an
acquaintance and the
fact that they risked
violating their travel
restriction in order to
obtain a visa to the

“The fact that the cou-
ple obtained their pass-
ports by paying a large
sum of money to an ac- In
quaintance and the fact
that they risked violating
their travel restriction in
order to obtain a visa to
the United States have
no relevance to their
risk of future harm.”

Eligible For A Discre-
tionary Grant Of Asy-
lum

Sowe v. Mu-
kasey, 538 F.3d 1281
(9th  Cir. 2008)
(Alarcon, Graber,
Rawlinson), the Ninth
Circuit remanded the
case to the BIA to de-
termine whether the
alien is eligible for a
discretionary grant of

United States have N0 m———————————————— 2SYlUM 0N humanitar-

relevance to their risk of future harm.”

Contact: Timothy Stanton, OIL
® 202-305-7025

B Ninth Circuit Holds That Violation
Of Order Issued To Prevent Domestic
Violence Qualifies As Violation Of
Protective Order Under INA § 237(a)
(2)(E)ii)

In Alanis-Alvarado v. Mukasey,
__F.3d__, 2008 WL 4058568 (9th Cir.
Sept. 3, 2008) (Graber, Alarcén,
Rawlinson), the Ninth Circuit held that
the alien’s conviction under Cal. Pen.
Code § 273.6 for violating a protective
order issued to prevent domestic vio-
lence categorically qualified as a viola-
tion of a protective order under INA §
237(a)(2)(E)(ii). The court held that
although the alien could have violated
the state statute by simply telephoning
his partner, such conduct fell within
the INA’s prohibition against violating a
protective order that involves protec-
tion against violence, threats, or har-

ian grounds pursuant
to 8 C.F.R. § 1208.13(b)(1)(iii)(A).
After upholding the BIA’s findings that
the alien failed to establish eligibility
for withholding of removal and CAT
protection, the court concluded that
the BIA erred by failing to determine
whether the alien was eligible for a
discretionary grant of asylum.

Contact: Marion E. Guyton, OIL
® 202-616-9115

B Ninth Circuit Holds That IJ’s Used
Wrong Hardship Standard And Failed
To Consider Future Hardship

In Figueroa v. Mukasey,
__F.3d__, 2008 WL 4149031 (9th
Cir. Sept. 10, 2008) (Tashima, McKe-
own, Gould), the Ninth Circuit held
that the Immigration Judge erred in
requiring petitioners to show that their
removal would result in an
“unconscionable” hardship to their
citizen-children. The court found that
because the |J had applied the wrong

Summaries Of Recent Federal Court Decisions

legal standard the court had jurisdic-
tion over the discretionary denial of
cancellation. The court further held
that the alien had exhausted the is-
sue before the BIA by stating that the
“exceptional and extremely unusual
hardship” standard did not require
them to demonstrate that the hard-
ship was “unconscionable.”  The
court found that the law required the
IJ to consider future hardship, not
just present conditions.

Contact: Julie Pfluger, OIL
® 202-616-9340

H Ninth Circuit Reverses District
Court Order Which Required EOIR
To Hold Bond Hearing For Alien De-
tained For 23 Months

In Diouf v. Mukasey, 542 F.3d
1222 (9th Cir. 2008) (Farris, Fisher,
Smith), the Ninth Circuit held that the
District Court for the Central District
of California erred by granting an
alien’s writ of habeas corpus and
that the preliminary injunction enjoin-
ing the Immigration Judge to conduct
a bond hearing for the alien consti-
tuted an abuse of discretion. At the
time the writ of habeas corpus was
filed, the alien was in his twenty-third
month of detention and awaiting judi-
cial review of an order denying his
request to reopen proceedings. The
court held that the district court had
erred in granting the writ of habeas
corpus because the alien’s detention
was not “indefinite” and that the
preliminary injunction constituted an
abuse of discretion because it was
issued on the erroneous premise that
the detention was governed by INA §
236 which provides that the Attorney
General with the discretion to release
aliens on bond prior to the removal
period, rather than § 241, 8 U.S.C. §
1231, which mandates detention
during the removal period and grants
the Attorney General discretionary
authority to detain certain aliens
“beyond” the removal period.

Contact: Gjon Juncaj, OIL-DCS
® 202-307-8514

(Continued on page 18)
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(Continued from page 17)
B Ninth Circuit Reverses Prior Ad-
verse Credibility Decision

In Martinez v. Mukasey,
__F.3d__, 2008 WL 4459090
(Pregerson, Noonan, Trott) (9th Cir.
October 6, 2008), the Ninth Circuit
reversed its prior decision, where it
had remanded this case to the BIA
because it had failed to provide cogent
reasons in rejecting petitioner’s expla-
nation regarding the various inconsis-
tencies in his asylum claims. Citing its
material mistake regarding the basis
for the BIA’s prior deci-
sion and noting that to
credit petitioner’'s false
story would work a
“manifest injustice,” the
court held that it would
depart from its “law of
the case” doctrine. The
court then sustained the
agency’s adverse credi-
bility finding, based
upon petitioner's re-
peated lies under oath
about the basis for his
asylum claim. Judge
Noonan filed a concur-
ring opinion, while Judge Pregerson
dissented.

Contact: Arthur L. Rabin, OIL
B 202-616-4870

B Discretionary Designation Of A
Non-Aggravated Felony As A Particu-
larly Serious Crime May Be Done By
Adjudication

In Delgado v. Mukasey, __F.3d__,
2008 WL 4490613) (9th Cir. October
8, 2008) (Canby, Siler; Berzon, dis-
senting), the Ninth Circuit held that a
crime can be designated as
“particularly serious” by individual ad-
judication rather than by regulation.
The BIA concluded that the alien’s
three felonies for driving under the
influence were not aggravated felo-
nies, but were “particularly serious
crimes” barring the alien from eligibil-
ity for asylum and withholding of re-
moval. The court held that it lacked
jurisdiction to review the merits of the

The Ninth Circuit
held that a crime
can be designated
as “particularly se-
rious” by individ-
ual adjudication
rather than by
regulation.

particularly serious crime designation
because that determination was left
to the Attorney General's unreview-
able discretion. The court also held
that the alien failed to establish enti-
tlement on the merits of his claim for
CAT protection.

Contact: Norah Ascoli Schwarz, OIL
® 202-616-4888

B Changed Conditions In Maurita-
nia Overcame The Presumption Of
Future Persecution

In Ba v. Mu-
kasey, __F.3d__,
2008 WL 4059783
(10th Cir. Sept. 3,
2008) (Holmes, Por-
filio, Anderson), the
Tenth Circuit held
that the evidence
supported the BIA's
findings that the asy-
lum applicant was
persecuted and that
substantial changes
in Mauritania since
the violent upheavals of 1989, rebut-
ted the presumption of future perse-
cution.

The petitioner, who entered the
United States in 2003 bearing a Sene-
galese passport containing his photo-
graph but issued under a different
name, claimed that the White Moors
in Mauritania had persecuted him and
forced him to cross into Senegal
where he lived until he left for the
United States. The IJ denied asylum
and the BIA affirmed on the basis that
even if petitioner were credible and
had been subject to past persecution,
his fear of future persecution had
been rebutted by evidence of changed
country conditions.

The Tenth Circuit noted prelimi-
narily that whether the materials in
the record rebutted the presumptive
inference of future persecution was a
question of fact reviewed under the
substantial evidence test, and there-

fore subject to reversal only where
“the record compels us to conclude
that it was wrong.” The court then
concluded that the BIA had ad-
dressed the specific concerns that
were salient in petitioner’s case and
that the evidence did not compel a
contrary finding.

Contact: Margaret O’Donnell, OIL
@ 202-616-1092

H Eleventh Circuit Holds That Dis-
trict Court Lacked Jurisdiction To
Review Denial Of Haitian Plaintiffs’
HRIFA Applications

In Sicar v. Chertoff, 541 F.3d
1055 (11th Cir. 2008) (Black, Mar-
cus, Evans, JJ.), the Eleventh Circuit
affirmed the order of the Southern
District of Florida District Court, dis-
missing Haitian Ppaintiffs’ complaint
for lack of subject matter jurisdiction.
Plaintiffs had been brought to the
United States in 1994 and 1995 and
were apprehended by the Border
Patrol shortly after landing on a
beach. They were released on their
own recognizance under former INA
§ 242(a). When they applied to ad-
just their status under the Haitian
Refugee Immigration Fairness Act of
1998 (HRIFA), the applications were
denied because plaintiffs had not
been paroled into the United States
under INA § 212(d)(5). The district
court dismissed the complaint based
upon HRIFA § 902(f), which provides
that decisions on HRIFA applications
are not subject to judicial review in
any court.

The court held that section 902
(f) divested the district court of juris-
diction to review Plaintiffs’ claims
that their paroles were misclassified
when they were issued. The court
also held it lacked jurisdiction over
plaintiffs’ equal protection and due
process claims because they were
not substantial.

Contact: Dexter Lee, AUSA
& 305-961-9320
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of Law in San Francisco, CA. Prior to
joining OIL through the Attorney Gen-
eral's Honors Program, she worked
for several immigration law firms,
including Maggio & Kattar, specializ-
ing in employment-based and inves-
tor visas.

Jessica Segall is a graduate of the
University of Miami and Brooklyn Law
School, where she coordinated the
law school's moot court competition
and competed in the Jessup Interna-
tional Law moot court competition.
Prior to joining OIL, she spent two
years as a Staff Attorney at the Sec-
ond Circuit Court of Appeals.

Jane Schaffner was an Attorney Advi-
sor with the Board of Immigration
Appeals prior to joining OIL. She also
has worked in the Office of Special
Counsel for Immigration-Related Un-
fair Employment Practices in the Civil
Rights Division, where she served for
several years both during and after
her graduation from the Georgetown
University Law Center.

Theo Nickerson is a graduate from
the University of Arizona and earned
his JD at the State University of New
York at Buffalo (SUNY). Theo has
worked at the Arizona State Senate
as a legislative intern, served as a
judicial law clerk at the U.S. Immigra-
tion Court in Buffalo, and has done
human rights work for the Organiza-
tion for Security and Cooperation in
Europe's Mission in Kosovo.

Juria Jones graduated from Thomas
Cooley Law School in 2001 (JD) and
American University-WCL in 2003
(LLM). Prior to joining OIL, she worked
at Fragomen, Del Rey, Bernsen and
Lowey as a government relations as-
sociate and served as Chief Counsel
for Constitutional Law, Courts, and
Immigration for Senator Arlen Spec-
ter. Prior to her tenure with the Sen-
ate, she clerked for a circuit court
judge in Lansing, Michigan.

Sherease Pratt is a graduate of Cor-

nell University and Tulane University
School of Law. Prior to joining OIL,
Sherease worked as an attorney at
the Pension Benefit Guaranty Corpo-
ration. She recently concluded a
detail to the U.S. Attorney's Office for
the District of Columbia, where she
worked on immigration and prisoner
litigation issues.

Dana Camilleri received a B.A. from
the University of Rochester in Politi-
cal Science and English. She is a
graduate of Washington & Lee Uni-
versity School of Law. During law
school, she interned with the Com-
monwealth Attorney's office in Roa-
noke, Virginia.

Stefanie Hennes received her JD
from the University of Connecticut
School of Law and her BA's in Politi-
cal Science and American Studies
from Fairfield University. During law
school, Stefanie worked as an intern
at the Hartford Immigration Court
and participated in UC's Asylum &
Human Rights Clinic.

Nick Harling is a 2001 graduate of
Davidson College and received his
JD from the Charleston School of
Law in 2008. Prior to law school, he
lived in Japan for four years where
he taught English to junior high
school students.

Geoff Forney graduated from Temple
Law School in 2006. Prior to joining
OIL, he worked as an immigration
attorney for Klasko, Rulon, Stock &
Seltzer and then for WolfBlock in
Philadelphia. He focused on employ-
ment-based immigration and PERM
labor certification cases, and han-
dled removal defense and immigra-
tion litigation in federal court.

Susan Green worked for nineteen
years as a career law clerk for Eighth
Circuit Judge John R. Gibson, whose
chambers are in Kansas City, Mis-
souri. Before that, she was a litiga-
tor in private practice for three years
in St. Louis. She graduated from
Duke University School of Law.
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Andrew O'Malley graduated from
The George Washington University
Law School in May. Prior to law
school, he received an undergradu-
ate degree in American Studies from
Pitzer College and a Master's degree
in American History from the Univer-
sity of Virginia.

Theodore W. Atkinson is a former
partner with Venable LLP, where he
practiced litigation for nine years in
the regulatory practice group.
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OIL welcomes onboard the following
new attorneys :

John B. Holt comes to OIL from the
Court of Appeals for the Armed
Forces where for 16

to Judge Victoria Roberts (ED Mich)
and spent a summer at EOIR as a
Summer Law Intern. Will joins the
District Court Section.

Elizabeth Kurlan is a graduate of
American University and received her
JD from Golden Gate University School

(Continued on page 19)

years he was a Com-
missioner in the cham-
bers of four judges.
John graduated from
the United States Naval
Academy and Vander-
bilt Law School. As a
judge advocate in the
Navy, he was a prose-
cutor and defense |
counsel both at trial
and on appeal. John
continues to teach trial
practice at both George
Washington Law
School and Columbus
School of Law.

William Silvis earned
his JD from Case West-
ern Reserve University
and his undergraduate
degree from the Univer- -

sity of Michigan. Prior to joining OIL,
Will was an associate at Crowell &
Moring LLP and King Pagano Harri-
son. Will also served as a law clerk
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1st row (L-R): Cara Sims, Susan Green, Sherease Pratt, Judith O'Sullivan, Derek Julius,

William Silvis

Middle row (L-R): Dana Camilleri, Theo Nickerson, Janette Allen, Linda Cheng, Eliza-

beth Kurlan, Jessica Segall, Stefanie Hennes

Top Row (L-R): Nick Harling, Jane Schaffner, John Holt, Geoff Forney, Jennifer
Khouri, Jonathan Rolbin, Andrew O*Malley, Colin Kisor

The Immigration Litigation Bulletin is a
monthly publication of the Office of Im-
migration Litigation, Civil Division, U.S.
Department of Justice. This publication
is intended to keep litigating attorneys
within the Departments of Justice and
Homeland Security informed about
immigration litigation matters and to
increase the sharing of information
between the field offices and Main
Justice.

Please note that the views expressed in
this publication do not necessarily
represent the views of this Office or
those of the United States Department
of Justice.

If you have any suggestions, or would
like to submit a short article, please
contact Francesco Isgro at 202-616-
4877 or at francesco.isgro@usdoj.gov.
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